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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:
GALLUP AUTO SALES, | NC.
Debt or . No. 7-99-12361 SF
ROBERT FI NCH, Tr ust ee,
Pl ai ntiff,
V. Adv. No. 99-1194 S

JERRY Egel and,
Def endant .

VEMORANDUM OPI NI ON AND DECI SI ON

This matter canme before the Court for trial on the merits of
the Trustee’'s Conplaint to Avoid Preferential and Fraudul ent
Transfer and for Turnover of Property. The Trustee appeared
t hrough his attorney Robert Finch. Defendant Jerry Egel and
appeared through his attorney Mark Brad Perry. This is a core
proceeding. 28 U S. C 8§ 157(b)(2)(F) and (H). The Court finds
that the transfer in this case is an avoi dabl e preference.
Therefore, the Court’s decision wll not discuss the Trustee’'s
alternative theory of fraudulent transfer.

FACTS

Debtor Gallup Auto Sales (“GAS’) was the registered owner of
a Cessna Airplane. GAS transferred ownership of the plane to
Egel and in 1998. The GAS bankruptcy was filed on April 20, 1999.

Egel and is the sol e sharehol der and officer of Gallup Auto
Sales, Inc., the debtor. In 1964 or 1965 he nade a “capital

|l oan” to debtor. Since that tine the amount has fluctuated from



year to year; sone years Egel and received interest, sonme years he
received a “check”, and sonetinmes he put noney back into the
conpany. He renmenbers that he put $350,000 to $400,000 into the
conpany under this loan. Egeland knew there were docunents
evidencing this loan as late as 1977, but does not know if there
have been records since that tine. Egeland relied on his
accountant (“Solga”) to do the books, and the |ast nunber he
renmenbers being told was that he had a claimfor $153, 000, for
which he filed a proof of claimin the GAS bankruptcy.

Egel and testified that at some tine in February or early
March of 1998 Egel and told Sol ga that he wanted the Cessna and
that Sol ga should “take it out of the loan”. The next day
Egel and asked Virginia Castillo, an enployee, to take care of the
paperwork to transfer the airplane. At sone later tine not
di scl osed by the docunents or testinony, she nailed docunents to
the FAA. For some reason al so not disclosed by the record, the
FAA, perhaps two nonths |ater, returned the docunents for
correction. Egeland did not produce any evi dence, such as copies
of the original application, transmttal letters to the FAA,
correspondence fromthe FAA copies of any resubmtted FAA
application, any docunents regarding registration of the airplane
with the State of New Mexico, or anything el se that woul d have
all owed the Court to find when the application was submtted to

the FAA. Plaintiff’s exhibit 9 is atitle status report for the
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Cessna; it shows that the date of Egel and’ s purchase was August
1, 1998. Attached to the title status report is an “Aircraft
Regi stration Application” FAA AC Form 8050-1, |isting Egel and as
owner, and dated August 1, 1998. Exhibit 9 also states
“Docunents filed 10-13-99 with the FAA but not yet recorded and
the parties include Frontier Mtor Conpany and J. Egel and.”

Egel and signed GAS s Statenent of Financial Affairs that was
filed in GAS s bankruptcy case on June 1, 1999. (Question 10,
“Qther Transfers” states that GAS transferred a Cessna to Jerry
Egel and i n August, 1998.

Egel and testified that as consideration for the transfer of
t he airplane he had Sol ga reduce his | oan anpbunt by $50, 000 and
he assunmed a $30, 000 debt agai nst the airplane, depleting his
weal th by $80,000. Egel and had no docunents denonstrating that
this $50,000 reduction to the | oan was ever made. Plaintiff’s
Exhibit 9 states that there were “no liens of record” at the FAA
al though it does not purport to cover any liens, clains,
encunbrances or judgnments that have not been filed with the FAA
or have not been indexed by the FAA; presumably the notation
about docunents filed 10-13-99 are the Ron Bordage/ Fronti er
Motors filing, discussed bel ow

Merlin Dickson testified on behalf of the defendant as an
expert in the aircraft business. In his opinion, the plane was

currently worth about $100,000. He noted that the val ue had
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appreci ated since 1998, so that it probably woul d have been worth

$80, 000 or $85,000 in 1998. JimDean testified as plaintiff’s

expert in the aircraft business. He calculated the plane s val ue

as of Cctober 1998 and April 2000. His 1998 val ue was $77, 900

whol esal e and $94, 300 retail. In his opinion the value as of

August, 1998 woul d be substantially the sanme as Cctober, 1998.

As of April, 2000 he valued the plane at $115,000 retail and

$95, 000 whol esale. In theory, based on the alleged repairs and

mai nt enance work done on the plane since the transfer, he al so

stated that he woul d have pai d whol esal e | ess about $17,100 if he

were purchasing the plane in 1998 and if, in fact, it needed

t hese repairs and mai ntenance. No docunentary evi dence was

i ntroduced that these costs were actually incurred after the

transfer of the plane. Egeland testified that he incurred a

$16, 000 debt perform ng an annual maintenance on the plane; this

$16, 000 was paid by Bordage, who included it in his lien claim

(see below), which is dated April 4, 1998. Therefore, this

mai nt enance had al ready been performed by August 1, 1998.

Egel and al so testified that he paid $800 for a new transponder.

He also testified that he had made cosnetic repairs to the plane.
The Court finds that the value of the plane on August 1,

1998 was $80, 000 | ess the cost of the transponder, or $79, 200

Since Plaintiff has prayed in the conplaint for the return
of the aircraft but not for paynment of its value, the Court need
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Ron Bordage, owner of Frontier Auto? and owner of Pronto (an
ai rpl ane refurbishing business) testified regarding work he did
on the plane. Based on the work perfornmed he clainmed a lien
agai nst the airplane. Defendant’s Exhibit Ais an extrenely
poor, al nost unreadable, copy of the lien claim This docunent
states that it is for equipnent furnished to “Jerry Egeland” in
t he anpbunt of $36,023.59. It is dated and notarized April 4,
1998. The claimof lien refers to an attached invoice, but this
i nvoi ce was not part of the exhibit introduced at trial. Exhibit
A contains no recording information. Bordage testified that he
filed the lien with the Secretary of State or the County Cerk in
April, 1998, he did not know which. He also testified that,
after sone del ay occasi oned by himnot know ng the FAA

regul ations, he did file his lien claimwith the FAA. He did not

not deternmne the current value of the aircraft.

Ron Bordage and Jerry Egel and have known each other for 25
years. Bordage testified that he had done busi ness with Egel and.
Egel and testified that he had never been in business with
Bor dage, but that he had al so used the Frontier name, had shipped
vehi cl es to Bordage, that Bordage had sold these vehicles, and
had paid himfor them Plaintiff’s exhibit 10 showed GAS checks
totaling $251, 965.06 witten between August 17, 1998 and February
1, 1999 nmade out to “Frontier Mdtors.” Wen questioned which
Frontier this was, Egeland testified that sone were to his
Frontier, and some were to Bordage's Frontier, and that he kept
track because he knew his inventory. The evidence on this issue
is so confused the Court makes no findings related to these
transfers. What is clear, however, is that there was a business
rel ati onshi p between Bordage and Egel and, and the Court finds
t hat Bordage is not unbiased.
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have copi es of the recorded docunents with him and defendant did
not otherw se seek to introduce these docunents. Presunmably this
lienis the itemreferenced in Plaintiff’s exhibit 9 as being
filed with the FAA on October 13, 1999. There is no evidence
that this $36, 000 debt has ever been paid. Egeland testified
t hat Bordage, exercising his lien claim had repossessed the
pl ane during the pendency of this adversary proceedi ng.

On Novenber 1, 1996, Norvin Lee and Bernita Garcia filed a
| awsuit agai nst GAS, Montana Mning, Inc. and Jerry Egel and,
claimng violations of the Federal Cdoneter Act, the New Mexico
Unfair Trade Practices Act, fraud, and negligent
m srepresentation in the United States District Court for the
District of New Mexico. During the sumrer of 1998 the District
Court set a jury trial for Novenber 16, 1998. On June 23, 1999,
the District Court entered judgnment on the conplaint. An earlier
j udgment entered May 19, 1999 awarded plaintiffs fees and costs
of $50,483. The judgnent bears interest. Proof of Caim#13
represents this legal action, and is in the anmount of $478, 709. 66
in judgments plus an estinmated $60, 000. 00 yet to be awarded in
fees and costs.

On March 5, 1997, Bobby dark, Lavina M dark, Norvin Lee
and Bernita Garcia filed an Arended Cl ass Acti on Conpl ai nt and
Jury Demand in the United States District Court for the District

of New Mexico. The conplaint alleges violations of the Truth in
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Lendi ng Act, Regulation Z, New Mexico Mtor Vehicle Sal es Finance
Act, the New Mexico Unfair Trade Practices Act, and the New
Mexi co Mbtor Vehicle Deal ers Franchising Act. On March 2, 1998,
the District Court entered partial summary judgnment on the Truth
in Lending Act. On May 20, 1998, the District Court set a jury
trial to comence on Decenber 1, 1998. This |awsuit generated
several hundred proofs of claimin the GAS bankruptcy.

The second page of Plaintiff’s exhibit 16 is a partial
bal ance sheet for GAS as of Cctober 15, 1998. Egeland testified
that he net with Solga and his attorney to prepare this docunent
in response to a request in the pending litigation. The bal ance
sheet shows $457, 446. 47 of assets, consisting of $18,057.97 cash,
$151, 448. 50 real estate contract receivable, and $287, 940. 00
inventory. It shows total liabilities of $1,596.03 consisting of
accounts payabl es, and stockhol der equity of $455, 850. 44.
Egel and testified that the $287,000 inventory figure was not
based on narket val ues, but rather was the remaining bal ances
owed on the retail installnment contracts used to finance the cars
whi ch had been repossessed. He testified that there was anot her
bal ance sheet sonewhere, but the defendant did not seek to nake
this docunent part of the record. Solga, the accountant, also
testified regarding the bal ance sheet. He admtted that the
Egel and capital |oan was not refl ected on the bal ance sheet, nor

were the pending |awsuits, and that an accurate bal ance sheet
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shoul d include those itens. The Court also finds that the
Bordage airplane repair invoice of approxi mtely $36, 000 shoul d
have been i ncl uded.

Plaintiff’s exhibit 11 consists of GAS s bank statenents for
August, 1998 through April, 1999. The August statenment shows
t hat the bank bal ance on July 31, 1998 was $8, 782.59. An
exam nation of the subsequent statenents shows that two checks
wer e outstanding on July 31, 1998: #2490, dated June 11, 1998 in
t he amount of $3,500.00 and #2494, dated June 23, 1998 in the
amount of $1,500.00. These checks cleared in August. Therefore,
the Court finds that cash as of August 1, 1998 was $3, 782. 59.

Egel and testified that the real estate contracts were paying
about $3,500 per nmonth to GAS. Exhibit 11, GAS s bank
statenments, show deposits of $3,548.78 on Cctober 14, 1998,

Sept enber 8, 1998, and August 3, 1998. @ ving defendant the
benefit of the doubt that these three paynents went 100%to
principal, the value of the real estate contracts woul d have been
$162, 094. 84 on August 1, 1998 ($151, 448.50 plus 3 paynents of

$3, 548. 78 each).

Egel and filed a proof of claimin the GAS bankruptcy for
$153,000. Presumably this figure takes into account the $50, 000
reduction of his claimused to purchase the airplane. Therefore,

t he bal ance sheet shoul d include a $203,000 liability to Egel and.
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Plaintiff’s exhibit 5is a detailed billing statenment from
Hynes, Hale & Gurley to GAS for legal services in the | awsuits.
The statement shows a bal ance due on March 24, 1999 of
$73, 200. 90. However, subtracting out billing entries net of
paynents from August 1, 1998 through March 24, 1999 shows that a

bal ance was due and owi ng on August 1, 1998 of $6, 755. 72, which

properly should be on the bal ance sheet.

The Court has exam ned the proofs of claimon file. The

foll owi ng clainms have been presented for debts owed as of August

1, 1998:
Proof of claim dat e debt incurred anount

1 July 16, 1998 $3, 905

3 & 4 (appear to be | Septenber 26, 1996 4,937

dupl i cat es)

7 Egel and’ s “capital 153, 000
| oan”, 25 years old

10 August 30, 1997 2, 000

11 Cct ober 14, 1997 1, 847

12 February 25, 1998 50, 000

13 Lee case, discussed 478, 710
above, filed 1996

14 to 101, all various; parti al 87, 000

i dentical clains of summary j udgnent

$1, 000 except nane entered March 2,

of cl ai mant 1998

102 to 296, all various; parti al 29,100

i dentical clains of sumary j udgnent

$150 except nane of entered March 2,

cl ai mant 1998
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TOTAL $ 810, 499

Solga testified that GAS had not done its income tax returns
for fiscal years ending 1996, 1997 or 1998. Therefore, any tax
l[iabilities are unknown.

CONCLUSI ONS OF LAW

1. St atutes and Requl ati ons

Bankr upt cy Code Section 547 provides, in relevant part:

(b) Except as provided in subsection (c) of this
section, the trustee may avoid any transfer of an
interest of the debtor in property -

(1) to or for the benefit of a creditor;

(2) for or on account of an antecedent debt owed

by the debtor before such transfer was made;

(3) made while the debtor was insolvent;

(4) made -

(B) between ninety days and one year before the
date of the filing of the petition, if such
creditor at the tine of such transfer was an
i nsi der; and
(5) that enables such creditor to receive nore than
such creditor would receive if -
(A) the case were a case under chapter 7 of
this title;
(B) the transfer had not been made; and
(C such creditor received paynent of such
debt to the extent provided by the provisions
of this title.

(e) kij For the purposes of this section -
o (B) a transfer of a fixture or property other

than real property is perfected when a
creditor on a sinple contract cannot acquire

a judicial lien that is superior to the
interest of the transferee.
(2) For the purposes of this section ... a transfer is

made -
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(A) at the time such transfer takes effect
between the transferor and the transferee, if
such transfer is perfected at or within 10
days after, such tine,

(B) at the time such transfer is perfected,

if such transfer is perfected after such 10
days.

Bankr upt cy Code Section 544(a)(1) provides:

The trustee shall have, as of the conmmencenent of the
case, and wi thout regard to any know edge of the
trustee or of any creditor, the rights and powers of,
or may avoid any transfer of property of the debtor or
any obligation incurred by the debtor that is voidable
by -

(1) a creditor that extends credit to the debtor at the
time of the commencenent of the case, and that obtains,
at such tine and with respect to such credit, a
judicial lien on all property on which a creditor on a
sinpl e contract could have obtai ned such a judicial
lien, whether or not such a creditor exists.

Bankr upt cy Code Section 101(31) defines “insider” as including:
(B) if the debtor is a corporation —
(i) director of the debtor;
(i1i) officer of the debtor;
(ti1) person in control of the debtor;

(E) affiliate, or insider of an affiliate as if such
affiliate were the debtor.

Bankrupt cy Code Section 101(2) defines “affiliate” as:
(A) entity that directly or indirectly owns, controls, or
hol ds with power to vote, 20 percent or nore of the
out standi ng voting securities of the debtor.

Bankr upt cy Code Section 101(32) defines “insolvent” as:
(A) ... financial condition such that the sum of such
entity’s debts is greater than all of such entity’s
property, at a fair valuation.

“Debt” is defined as liability on a claim 11 U S. C 8§ 101(12).
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Bankrupt cy Code Section 101(5) provides that “clainf neans -

49

49

49

U

U

(A) right to paynent, whether or not such right is
reduced to judgment, |iquidated, unliquidated, fixed,
contingent, matured, unmatured, disputed, undi sputed,
| egal , equitable, secured or unsecured.

.S.C. 8§ 44107 contains, in part:

(a) The Administrator of the Federal Aviation Admnistration
shal | establish a systemfor recording —
(1) conveyances that affect an interest in civil
aircraft of the United States.

kdj The Adm ni strator shall -
(1) keep a record of the tine and date that each

conveyance ... is filed and recorded with the
Admi ni strator; and
(2) record each conveyance ... filed with the
Adm nistrator, in the order of their receipt, and index
t hem by -
(A) the identifying description of the aircraft
.; and

(B) the nanmes of the parties to each conveyance.

S.C. 8§ 44108 provides, in part:

(a) Until a conveyance ... that may be recorded under
section 44107(a)(1) or (2) of this title is filed for
recordi ng, the conveyance ... is valid only against —

(1) the person meki ng the conveyance ...

(2) that person’s heirs and devi sees; and

(3) a person having actual notice of the conveyance..
(b) When a conveyance ... is recorded under section 44107 of
this title, the conveyance ... is valid fromthe date of
filing against all persons, w thout other recordation.

S.C. 8§ 44109 provi des:

(a) A person having an ownership interest in an aircraft for
which a certificate of registration was issued under section
44103 of this title shall file a notice with the Secretary
of the Treasury that the Secretary requires by regul ation,
not later than 15 days after a sale, conditional sale,
transfer, or conveyance of the interest.

14 C.F.R 8§ 49.19 provides:
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A conveyance is filed for recordati on upon the date and at
the tine it is received by the FAA Aircraft Registry.

Sections 64-1-1 et seq. is the New Mexico Aircraft Registration
Act. Section 64-4-4 provides:

Al aircraft based or hangared within this state shal
be registered annually with the division, and a
registration fee shall be paid as approved in the
Aircraft Registration Act.

Section 64-4-5 provides:

(A) The owner or |essee of an aircraft, whichever is in
possession, shall register the aircraft prior to March
1 of each year.

(B) Any person who purchases, |eases or otherw se
acquires an aircraft or brings one into the state after
March 1 shall register the aircraft within fifteen days
after purchase, |ease, acquisition or entering the

st at e.

Section 64-4-7 provides:

The division shall prepare the applications for
registration certificate [certificates] and

regi stration nunbers to provide for a uniform
statewi de registration of aircraft and shall keep in
the office of the division in Santa Fe a current index
of aircraft registration.

2. Di scussi on

A The transfer was to a creditor.

Jerry Egeland filed a proof of claimin this case for the
bal ance of his capital loan. The consideration paid by Egel and
for the airplane was a reduction in his capital loan. He is

therefore a creditor. See also Conplaint 7, admtted in answer.
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B. The transfer was for an antecedent debt owed by the
debt or before such transfer was made.

The capital |oan dated back to 1964 or 1965, as adjusted
annual ly by the accountant. The Court therefore finds the
transfer was for an antecedent debt. See also Conplaint 17,
adm tted in answer.

C. The transfer was nade while GAS was insol vent.

The Trustee has the burden of proving that the debtor was
i nsolvent on the date of the transfer. 11 U S.C. 8§ 547(g); Payne

v. Clarendon National |nsurance Conpany (ln re Sunset Sal es,

Inc.), 220 B.R 1005, 1017 (10" Gir. B.A P. 1998). The main
issue in this case is howto determ ne GAS s sol vency as of
August 1, 1998, the date the Court finds the transfer to have
taken place. Egeland clains that the pending | awsuits shoul d be
di scounted or ignored, because they were contingent, disputed,
unliqui dated debts. Plaintiff argues that the actual liability
is the best evidence. The Court agrees with Plaintiff.

First, froma purely statutory viewpoint, solvency is
determ ned using a bal ance sheet approach. See 11 U S.C. §
101(32) (sum of debts is greater than fair value of entity’s

property); Glman v. Scientific Research Products, Inc. of

Del aware (In re Mana D Angelo, Inc.), 55 F.3d 552, 554 (10" Cir

1995). Under this approach, the Court should | ook at the

“debts”, i.e. the liability on “clains”. 11 U S.C. 8§ 101(12).
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“Clains” include contingent, disputed, and unli qui dated cl ai ns.
11 U.S.C. 8 101(5). Therefore, under the bal ance sheet approach
all clainms should be considered in the analysis. Hunter v.

Soci ety Bank & Trust (In re Parker Steel Conpany), 149 B.R 834,

844 (Bankr. N.D. Ch. 1992)(“Since clains may be disputed or
contingent, disputed or contingent liabilities nust be included
in determning total indebtedness for purposes of determ ning

i nsolvency.”). Accord Tri-Continental Leasing Corp., Inc. V.

Zi nmer man, 485 F. Supp. 495, 499-500 (N.D. Ca. 1980)(California
Uni f orm Fraudul ent Conveyance Act defines debt as including al
clainms; pending |awsuits nust be treated as an existing debt.)
Second, the Court of Appeals for the Tenth Grcuit and the
Bankr upt cy Appell ate Panel of the Tenth Circuit have both
approved of a hindsight approach to cal cul ati ons of insolvency.

See Manma D Angel o, 55 F. 3d at 556:

[We ‘may consider information originating subsequent
to the transfer date if it tends to shed |ight on a
fair and accurate assessnent of the asset or liability
as of the pertinent date.” |In re Chem cal Separations
Corp., 38 B.R 890, 895-96 (Bankr. E.D. Tenn. 1984).
Thus, it is not inproper hindsight for a court to
attribute current circunstances which nay be nore
correctly defined as current awareness or current

di scovery of the existence of a previous set of

ci rcumnst ances.

and Sunset Sales, 220 B.R at 1016-17 (“Nor was it inproper for

t he bankruptcy court to disregard the Debtor’s book val ue of

Page 15



certain of its liabilities based on the actual amount of the

liabilities.”)
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Wth these rules in mnd, the Court finds that GAS was

i nsol vent on August 1, 1998. The bal ance sheet as of that date

woul d be:
Asset s Liabilities & Deficit
Cash $ 3,783 |Proofs of daim $ 810, 499
t ot al
REC recei vabl e 162,095 | Additional Egel and 50, 000
claim
| nvent ory Qct ober 287,940% | Legal fees 6, 756
15, 1998
| nvent ory 3,629 | Bordage bill 36, 000
adjustnment? to
August 1, 1998
Ai rpl ane 79,200 |Total liabilities 903, 255
Deficit <396, 608>
Total Assets $_536,647 | Total $_536, 647

3Thi s nunber is taken fromthe Cctober 15, 1998 bal ance
sheet which all w tnesses agree was thrown together at the
request of plaintiff’s attorney. No actual physical inventory
was done and this figure represents nore of an accounting
conveni ence than reality. The Court assunes the real value would
be | ess.

“Nei t her party submitted incone statenents for any period.
Based on Exhibit 11, however, the Court can make certain
assunptions. Total deposits for the period August 1, 1998
t hrough Cctober 15, 1998 were $172,975.38. Subtracting fromthis
the real estate contract receipts ($10,646.34) |eaves
$162, 329. 04, presunably the revenue fromsales. During this sanme
time period checks were witten to Frontier Mtors, Zienms Ford
Corners, and Montana M ning Finance in the anpbunt of $158, 700,
whi ch seemto be purchases of inventory. Therefore, it appears
inventory remai ned rather stable during the tinme period.

However, the Court will add the whol e amount of the difference
bet ween revenues and costs as an addition to inventory ($162, 329
- $158, 700 = $3, 629).
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D. The transfer was made between ninety days and one year
before the date of the filing of the petition to an
i nsi der.

1. Egel and i s an insider.

Egel and testified that he is an officer of GAS
Bankr upt cy Code section 101(31)(B) nakes himan insider. Al so,
by virtue of his 100% ownership of debtor’s stock, he is an
affiliate, section 101(2), and therefore an insider, 101(31)(E)
See also Conmplaint 10 and answer admitting insider status.

2. The transfer occurred within one year of the

Plaintiff’s exhibit 9 denonstrates that the FAA records show
a date of purchase of the plane as August 1, 1998. GAS s
Statenent of Financial Affairs states that the transfer was made
in August, 1998. On the other hand, Egeland testified that the
transfer was intended to occur in February or early March of
1998. Solga testified that for accounting purposes the transfer
occurred in February or early March, 1998. Despite this
testimony, for bankruptcy purposes the transfer took place on
August 1, 1998. See 11 U S.C. 8 547(e)(2)(B)(transfer is made

when perfected, if perfection is nore than ten days after

°Egel and admitted in his answer that the airplane was
transferred to himbetween ninety days and one year before the
bankruptcy was filed. See Conplaint § 9 and answer, and
Complaint 15 and answer. However, Egel and disputed this at
trial and offered evidence to the contrary.
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transfer takes effect). Until the conveyance was recorded with

the FAA a third party could obtain a superior interest in the

pl ane. See Philko Aviation, Inc. v. Shacket, 462 U S. 406, 409-
10 (1983) (“Section 503(c) [of the Federal Aviation Act of 1958,
49 U.S.C. 88 44101-44112 and 14 C. F.R 88 49. 1-55] neans that
every aircraft transfer nust be evidenced by an instrunent, and
every such instrunment nust be recorded, before the rights of
innocent third parties can be affected.”); see also 49 U S.C. §
44108(a). Specifically, under 11 U S.C. § 544(a)(1l) the Trustee
coul d have obtained a superior interest until August 1, 1998.
Wiile it is true that perfection of an interest in an

ai rplane by recording can date back to the tine the instrunent is

filed, (i.e., received by the FAA), see In re Equi pnent Leassors

of Pennsylvania, 235 B.R 361, 365 (E.D. Pa. 1999) (" The Act

provides that, as long as it is eventually recorded, any
conveyance of an interest in aircraft is effective against al

ot her persons on the date it is filed for recording with the
FAA.”), in this case Egeland failed to provide sufficient

evi dence that the relation back doctrine should apply, or if it
did, to what date. First, the Court finds his testinony that the
transfer was neant to take place in February or early March 1998,
coincidentally 13 nonths before the bankruptcy petition, too
self-serving to have nuch credibility. Second, Egeland admtted

that there were no contenporaneous corporate records docunenting
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the transfer; rather, the transfer was purportedly based upon a
conversation he had with the debtor’s accountant “at the gyni.
Third, and perhaps nost inportant, is the total |ack of any
docunentation presented at trial regarding the FAA transfer
process.

[ T] he general rule is that ‘where relevant information

is in the possession of one party and not provided,
then an adverse inference may be drawn that such

i nformati on would be harnful to the party who fails to
provide it.’

McMahan & Conpany v. PO Folks, Inc., 206 F.3d 627, 632 (6" Gr

2000) (quoting Weeks v. ARA Services, 869 F.Supp. 194, 195 (S.D

N.Y. 1994)). The Court does not find it credible that there
woul d be no docunents supporting Egeland’ s story such as FAA or
state registration docunents, transmttal letters, or
correspondence®; as purchaser of the airplane, Egeland is the

| ogi cal person to have access to this information. The only

evi dence presented was the weak oral testinony of the transferee.

A failure to produce evidence can create an inference
that, had the evidence been presented, the evidence
woul d establish a case for the opposing party. The
particular facts of the case at issue will inpact the
strength of that inference. As stated in Interstate
Crcuit, Inc. v. United States: “The production of weak
evi dence when strong is available can only lead to the
conclusion that the strong woul d have been adver se.

°During testinony Egel and was asked if there were any
records showi ng that his |oan anbunt was reduced. He responded
that Solga said he would put a note in the file. No files were
produced at trial, however.
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Sil ence then becones evidence of the npbst convincing
character.”

Witeside v. United States, 26 d.C. 564, 575 n. 3 (1992)

(citations omtted).

One final point is deserving of nention. 49 US.C 8§
44109(a) requires that notice be given to the FAA within 15 days
after a sale, conditional sale, transfer, or conveyance. Section
64-4-5 NMSA has a simlar requirenent. The only strong evidence
on registration is page 2 of plaintiff’s exhibit 9, the "“Pink
copy” of FAA Aircraft Registration Application form AC 8050- 1,
whi ch shows a conveyance date of August 1, 1998. The Court
shoul d therefore assune that August 1, 1998 is within 15 days of
t he actual conveyance. In sum the Court finds that the transfer
occurred on August 1, 1998.

E. The transfer enabl ed Egel and to receive nore than
he woul d ot herw se receive.

Plaintiff’s exhibits 19 and 20 are nat hemati cal conputations
of projected dividends in the GAS bankruptcy. They denonstrate
that unsecured clains will not be paid in full. Therefore,

Egel and’ s claimfor the $50,000 applied to the airplane woul d not
be paid in full, and he has therefore received nore than he woul d
in a chapter 7 liquidation.

Concl usi on
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The Plaintiff has met his burden of proof with respect to
all elements of a preferential transfer. Judgnment shoul d be
entered in favor of plaintiff, and agai nst defendant Jerry
Egel and, ordering a surrender of all of Egeland s interest in the
airplane’ and a turnover of all keys, |ogbooks, titles,

regi strations, and docunents and records related to the airplane.

65 g

Honor abl e Janmes S. Starzynsk
Uni ted States Bankruptcy Judge

| hereby certify that, on the date stanped above, a true and
correct copy of the foregoing was either electronically
transmtted, faxed, delivered or mailed to the listed counsel and
parties.

Robert L. Finch
555 East Main Street

Far mi ngt on, NM 87401- 2742 : S T,
Mark Brad Perry

2112 Cami na Pl acer Avenue

Far mi ngt on, NM 87401

"The Court does not need to, and does not, make any finding
or ruling on the existence, validity, extent, priority or
enforceability of the Bordage/Frontier lien on the airplane.
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